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Statement of the Case 

This is an appeal, as provided in the Workmen’s 
Compensation Act for the District of Columbia, from 
an Order rejecting a claim for compensation made by 
appellant, EDWARD M. MONAHAN, to the COM- 
PENSATION COMMISSION. The order rejecting 
the claim was entered by Deputy Commissioner ROB¬ 
ERT J. HOAGE, after a full hearing, on December 10, 
1935. The appeal was first taken by the appellant to 
the United States District Court for the District of 
Columbia, by filing therein a Bill of Complaint for an 
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injunction in which he asserted the rejection order 
was contrary to law. The Deputy Commissioner, Rob¬ 
ert J. Hoage, one of the appellees herein, was named 
defendant in that suit. THE WILLARD, INC., 
through its attorneys, secured leave of Court to inter¬ 
vene in the case as a party defendant. The appellee 
Iloage and the intervenor, The Willard, Inc., through 
their respective attorneys, filed Motions to Dismiss 
the Bill of Complaint filed in the Court below. These 
Motions to Dismiss were sustained. An appeal was 
then taken to this Court from the Order dismissing 
the Bill of Complaint. 

Questions Involved in Appeal 

1. Did the appellant on August 21, 1935 sustain an 
injury arising out of, and in the course of, his employ¬ 
ment as a floor polisher at The Willard Hotel, operated 
by the appellee, The Willard, Inc.? 

2. Is the Order rejecting the claim for compensation 
entered by Deputy Commissioner Hoage on December 
10, 1935, supported by any competent evidence? 

3. Was the Order of the United States District Court 
for the District of Columbia dismissing the Bill of 
Complaint properly entered? 

Findings of Fact by Deputy Commissioner 

In this case the Deputy Commissioner, after con¬ 
sideration, after hearing the testimony, observing the 
witnesses and their demeanor, found as a fact that: 

“The claimant herein, while in the employ of 
the employer above named, sustained an injury 
as a result of falling into an airchute or ventilator 
running from the roof down into the building; 
that the claimant had gone to the eleventh floor 
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where the locker room for the housemen of the 
Willard Hotel was located and where the em¬ 
ployees were given the privilege of eating their 
mid-day luncheon, this room being provided by 
the employer; that from the eleventh floor the 
claimant had climbed a stairway which is used 
to provide a passage way to the roof; that he had 
gone out upon the roof of the building; that it 
began to rain and the claimant sought shelter 
under the roof of the ventilator; that the said 
ventilator was not constructed for the purpose 
of providing a rest or any service for employees 
or the general public; that it was merely a cover¬ 
ing over the ventilator extended through the roof; 
that it was built up from the top of the roof 
about two feet with a metal casing; that there 
was a mesh wire, about four wires to the inch, 
stretched across the door of the metal casing to 
keep debris from falling down the chute to the 
fan; that the claimant was required to stoop low 
and work his way into the position he was found 
on top of the wire covering, and as he threw 
himself upon this covering to protect himself 
from the rain, it gave way, and he fell to the 
bottom of the shaft; * * *. 

“It is found that the injury occurred on the 
premises of the employer, and during the hours 
the claimant was expected to be on the said prem¬ 
ises. It is further found that the claimant delib¬ 
erately put himself into a dangerous position and 
had deviated from the course of his employment 
by so doing; that he was performing no act in 
the interest of his employer’s business; that he 
was doing something entirely unnecessary, unex¬ 
pected, and unrelated to the occupation in which 
he was engaged, and that he went out of his way 
for personal reasons to place himself unreasonably 
in a dangerous position; that the claimant sus¬ 
tained an injury which occurred during the hours 
of his employment, but that the said injury did 
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not arise out of his employment, as required in 
Section 2 of the Act.” 


We respectfully submit that there is substantial 
testimony in the record to support each of the fore¬ 
going findings of fact, except the finding that the 
claimant sustained an injury during the hours of his 
employment. The record in this case clearly shows 
that the injury which the appellant sustained resulted 
from an accident occurring to appellant during his 
lunch period when he was perfectly free to go wliere- 
ever and to do whatever he pleased. However, we do 


not think this finding can have any bearing on this ap¬ 


peal. The appellant certainly cannot complain of it for 


if anything it helps his version of the case. In view 
of the finding of fact by the Deputy Commissioner, 
that the injury did not arise out of appellant’s employ¬ 
ment, which finding is amply supported by the evi¬ 
dence, the finding that it occurred during or in the 
course of his employment is immaterial. 


Facts 

Monahan, the appellant, was employed as a floor 
polisher at the Willard Hotel, which is operated by 
The Willard, Inc. His duties at no time required that 
he go on the roof. During lunch period on August 21, 
1935, after having finished his lunch, he went up on 
the roof of the Hotel for the purpose of getting some 
air. While he was up there it began to rain. For the 
purpose of keeping dry, he crawled under a covering 
which was placed over an air shaft or ventilator. He 
sat on a screen which had been placed over the opening 
of the air shaft or ventilator; the screen gave way 
and he fell into the shaft. 
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The pictures appended to the Transcript of Testi¬ 
mony show the top of the air shaft into which appellant 
fell and also the covering over it. The roof or covering 
over the air shaft was at the outer edge thirty-six 
(36) inches above the roof on the south or the Penn¬ 
sylvania Avenue side, and twenty-nine (29) inches on 
the other. The roof of the Hotel gradually slopes 
upward from the Pennsylvania Avenue side of the 
air shaft. There is a pietal strip twenty-four (24) 
inches above the roof on the south side and nineteen 
(19) inches on the other, around the air shaft open¬ 
ing. This served as a support for a screen to keep 
dirt and debris out of the shaft. The covering over 
the screen and over the air shaft extended out some 
distance beyond the metal support for the screen on 
all four sides. 

As heretofore indicated, the appellant could have 
gone anywhere that he chose to go during his lunch 
hour. He, however, followed the practice of eating 
his lunch in a room provided by the Hotel for that 
purpose on the eleventh floor of the building. If an 
emergency arose in the Hotel, the manager or some 
person in authority might, and on one occasion that 
the appellant could recall did, call for any of the 
employees who might happen to be in the lunch room, 
to help out during the emergency. There was no such 
emergency on August 21, 1935. 

Analysis of Controverted Findings of Fact 

The Bill of Complaint filed in the Court below seems 
to challenge only one finding of fact made bv the 
Deputy Commissioner, that is, that the appellant de¬ 
liberately put himself in a position of danger at the 
time of the accident and had deviated from the course 
of his employment by so doing. 
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Appellant’s Brief, however, seems to challenge cer¬ 
tain other Findings of Fact made by the Deputy Com¬ 
missioner. The first is that the appellant had to stoop 
low and work his way into position on top of the wire 
covering; the second, that the appellant threw himself 
upon the screen to protect himself from the rain; the 
third, that at the time of the accident he was perform¬ 
ing no act in the interest of his employer’s business. 

The Deputy Commissioner was perfectly justified 
in finding that the appellant deliberately put himself 
in a position of danger and had deviated from the 
course of his employment by so doing and that the 
appellant had to stoop low and work his way into 
position on top of the wire covering. If there is any 
doubt in the mind of the Court as to the accuracv of 
these Findings, we suggest that a demonstration bv 
a person getting under a covering of any kind three 
(3) feet above the floor and an attempt by that person 
while under this covering to sit down upon a box 
two (2) feet from the floor, will establish the accuracy 
of the Deputy Commissioner’s description of what nec¬ 
essarily took place and the deliberation required to 
accomplish it. In addition, the Deputy Commissioner 
saw the appellant and doubtlessly took notice of the 
fact that he is a fairly tall and heavily built man. We 
respectfully submit that there is no possible way for 
the appellant to have gotten himself into a position 
on top of the screen other than that described by the 
Deputy Commissioner, namely, stooping low and work¬ 
ing his way into position. 


The Finding that the crawling under the covering 
and sitting on the wire screen over the air shaft was a 
deviation from the course of his employment, is the 


only justifiable conclusion to be drawn from the testi- 


mony. No duty that appellant was ever called upon to 
perforin for liis employer could possibly have taken 
him into the position he was in just prior to the acci¬ 
dent. The fact that the screen gave way and appel¬ 
lant was injured demonstrates that he was in a dan¬ 
gerous position. 

Counsel for the appellant in his Brief seems to take 
issue with the Finding of Fact that the appellant threw 
himself upon the screen to protect himself from the 
rain. Appellant’s description of the accident appears 
on page 28 of the record, and is as follows: 

“1 just went in this way, see (indicating), and I 
just went to sit down and threw my leg this way 
(indicating) and it all gave way on me.” 

This part of the record alone amply supports the 
Deputy Commissioner’s Finding that Monahan threw 
himself upon the screen. It would appear that the 
Commissioner followed the language used by appel¬ 
lant. The Deputy Commissioner, in addition to the 
words used by the appellant, could and did properly 
consider the reinactment of the incident by the appel¬ 
lant. It would have been impossible to reduce to a 
word picture the antics through which appellant went 
in attempting to show the Deputy Commissioner how 
lie got under the covering and sat on the screen. 

It is difficult to imagine any further precaution that 
the Willard Hotel Company could take to prevent em¬ 
ployees and others from sitting on the screen across 
the air shaft than those taken. No reasonable person 
could consider that the Company expected him to crawl 
under the covering over the air shaft and sit on the 
screen. It should have been apparent to anyone that 
the rim or casing around the air shaft and the screen 
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over it was not intended to be used as a seat and that 
the putting of any great amount of weight on the 
screen would have caused it to collapse. 

There is not one word of testimonv in the record 
that could establish any possible connection between 
the act of appellant’s crawling on the screen and his 
duties as a floor polisher. For this reason, the Deputy 
Commissioner was duty bound to find that at the time 
of the accident .Monahan was performing no act in the 
interest of his employer’s business and that he was 
doing something entirely unnecessary, unexpected, and 
unrelated to the occupation in which he was engaged. 

In his Brief, counsel for appellant attempts to argue 
that appellant was doing something “ under circum¬ 
stances of physical necessity”, that is, he “was seek¬ 
ing to refresh himself with fresh air during his tem¬ 
porary suspension of work”. The pictures of the 
roof of the Willard Hotel, introduced in evidence and 
made a part of the record in this case, show clearly 
that appellant was but a very short distance from the 
doorway opening onto the stairs, leading from the 
roof to the eleventh floor of the building. If he was on 
tiie roof seeking fresh air and it began to rain, he 
could easily have stepped into this doorway and had 
ample protection from the rain and been safe. 

The Deputy Commissioner found that Monahan did 
not sustain an injury arising out of his employment 
as required by Section 2 of the Workmen’s Compen¬ 
sation Act for the District of Columbia. This is a 
conclusion that must inevitably follow the other find¬ 
ings. 
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The Law 

It is too well settled to require the citation of au¬ 
thorities that if the Findings of Fact by the Deputy 
Commissioner are supported by any evidence, they 
are binding and conclusive on the courts. 

The theory of all of the workmen’s compensation 
statutes is the enforced requirement that an employer 
bear a certain proportion of the costs of accidents 
arising out of, and in the course of, all manner of 
employments. The costs of those accidents that occur 
to employees that do not arise out of the employment 
are not properly a charge against the employer. 
The acts are not a substitute for accident insur¬ 
ance on all employes under all circumstances. The 
injury, to be compensable, must result while the work¬ 
man is doing something related to the work he is em¬ 
ployed to perform. 

As was said by the Court in the case of Heitz v. 
Ruppert, 21S X.Y. 148, 112 X.E. 750, L.R.A. 1917A, 
347, speaking of the Workmen’s Compensation Act 
for the State of Xew York: 

4 4 The statute does not provide an insurance 
against every accident happening to the workman 
while he is engaged in the employment. The 
words ‘arising out of and in the course of employ¬ 
ment’ are conjunctive, and relief can be had under 
the act onlv when the accident arose both ‘out of’ 
and ‘in the course of’ employment. The injury 
must be received (1) ..while the workman is doing 
the duty he is employed to perform, and also (2) 
as a natural incident of the work. It must be one 
of the risks connected with the employment, flow¬ 
ing therefrom as a natural consequence and di- 

rectlv connected with the work. * * *” 

•» 
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Also, in the case of Mann v. Glastonbury Knitting 
Co., 90 Conn. 116, 96 Atl. 368, 1916D L.R.A. 86, in 
discussing the meaning of the words “arising out of 
and in the course of employment’’, the Court said: 


“The same phrase used in the same controlling 
sense is found in the workmen’s compensation 
acts of England and of manv of our states, and 
in the literary sense its construction appears to 
be well settled, although the application of it to 
particular cases has given rise to differences of 
opinion which are not easily harmonized. It 
seems to be agreed that the rvords ‘arising out of 
and in the course of his employment 7 do not make 
the employer an insurer against all the risks of 
the business, but include only those injuries aris¬ 
ing from the risks of the business which are suf¬ 
fered while the employee is acting within the 
scope of his employment.” (Italics ours.) 


It certainly would be an unwarranted burden on the 
% • 

Willard Hotel to hold that any of its floor polishers 
was acting within the scope of his employment while 
crawling out on the screen over the ventilator for his 
own personal comfort and convenience. 

The Deputy Commissioner found, as we have here¬ 
tofore stated, that the injury suffered by appellant 
arose during the course of his employment but held 
that it did not arise out of it. For this reason, in 
connection with our discussion of this case, we feel 
that it is immaterial whether appellant was at lunch 
or not. The ultimate question in this case is whether 
or not there is ample testimony in the record to jus¬ 
tify the Deputy Commissioner’s finding that the in¬ 
jury did not arise out of Monahan’s employment. 
There are hundreds of definitions in the books as to 
the meaning of these words. One of the most com- 
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plete and comprehensive definitions and discussions 
of this phrase that we have found is contained in the 
case of Mann v. Glastonbury Knitting Co supra. 
There the Court said: 


“Was the claimant at the time of the injury 
doing the duty which lie was employed to perform, 
and was there a causal connection between the 
conditions surrounding the performance of his 
work and the resulting injury? In approaching 
these questions we take into consideration the fact 
that the act is in a verv large sense remedial, and 
that the legislature intended to fix upon the em¬ 
ployer a liability which, though sounding in con¬ 
tract, need not depend at all upon the breach of 
anv dutv bv the empiover. Bavon v. Becklev, 89 
Conn. 154, 161, 93 Atl.*139, 8 N.C.C.A. 588. ‘it is 
plain enough from the terms of the act that, when 
an injury arising from a risk of the business is 
suffered while the employee is doing the thing 
which his employment fairly requires him to do, 
he will be entitled to compensation (except when 
the injury is caused by the wilful and serious mis¬ 
conduct of the injured emplovee, or bv his intoxi- 
cation), although he was doing the work in a 
negligent or unusual way. It is also true that, 
when an injury arising from a risk of the busi¬ 
ness is suffered while the employee, though not 
strictlv in the line of his obligators dutv, is still 
doing something incidental to the performance of 
his work, in going to or from the work, or in the 
necessary intervals of an intermittent employ¬ 
ment, he will (subject to the same exceptions) be 
entitled, to compensation. Finally, the same 
right to compensation will follow if an injury 
arising from a risk of the business is suffered 
while the employee is doing something which, al¬ 
though quite outside of his obligatory duty, is per¬ 
mitted by his employer for their mutual conve- 
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nience, such as eating his dinner on the premises, 
or any similar act to the performance of which 
the employer has assented. (Cases cited.) 

“On the other hand, if the injury, although it 
arises out of a risk of the business, is received 
while the employee has turned aside from his em¬ 
ployment for his own purposes, so that he is not 
acting within the scope of his employment, no 
compensation can be given.” (Cases cited.) 

Applying the test laid down by the Court in the 
above case to the case at bar, we find that Monahan’s 
actions at the time he was injured do not in any way 
justify a finding that his injury arose out of his em¬ 
ployment. Monahan was not doing something which 
his employment fairly required him to do. He was 
not doing anything incident to the performance of his 
work. He was not doing a thing permitted by his 
employer either expressed or implied. 

Another complete definition of the phrase “arising 
out of the employment” is contained in the case of 
Pacific Express Company v. Industrial Commission , 
1258 Pac. 353 (Ariz.) 55 A.L.R. 975. The facts in that 
case are entirely analogous to the facts in the case at 
bar. There an employee in a railroad yard, during 
the period of his employment, seated himself beneath 
a railroad car to take a rest. The car was moved and 
he was killed. 

In discussing the question as to whether or not the 
death of the claimant arose out of his employment, 
the court said: 

“It is obvious from the evidence that the de¬ 
ceased came to his death by reason of his own 
negligence, but that will not defeat the claim for 
compensation providing at the time he was killed 
he was engaged in the performance of the work he 


13 


was employed to do, or in work incidental to his 
employment. As said by us in the Leftwich Case 
(Ocean Acci. & Guarantee Corp. v. Industrial 
Commission) . . . Ariz. . . 257 Pac. 641, the kind 

of accidental injury for which compensation may 
be allowed is one arising out of and in the course 
of the employment, and it is incumbent upon the 
claimant for compensation to show that his case 
falls within those terms. In making a decision as 
to whether the facts bring this case within the 
terms of the Compensation Law (Laws 1925, c. 
83), it is well to have in mind as clear an under¬ 
standing of the meaning of the phrase, ‘arising 
out of and in the course of employment,’ as it is 
possible to obtain, and for that reason we have- 
taken the liberty of quoting at large from a re¬ 
cent case, Brady v. Oregon Lumber Co., 117 Or. 
188, 45 A.L.P. 812, 243 Pac. 96, a number of dif¬ 
ferent expositions of the phrase collected by that 
court: 

‘The words “arising out of and in the course 
of his employment,” as used in the Workmen’s 
Compensation Law (Or. Laws, Sec. 6616), should 
be given a broad and liberal construction. This 
is the holding of many courts, including our own. 
In a valuable note appearing in Ann. Cas. 1918B, 
769, the view of different courts concerning a 
workman’s right to compensation under laws sim¬ 
ilar to our own is set down. We quote therefrom 
the following: 

“ ‘To entitle a workman to an award of com¬ 
pensation under a Workmen’s Compensation Act, 
his injuries must result from an accident both 
arising out of and in the course of his employ¬ 
ment. The two elements must coexist. They must 
be concurrent and simultaneous. The one with¬ 
out the other will not sustain an award. Yet the 
two are so entwined that they are usually consid¬ 
ered together in the reported cases, and a discus¬ 
sion of one of them involves the other ... “In 
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the course of” points to the place and circum¬ 
stances under which the accident takes place and 
the time when it occurred. In order to restrict 
beyond the reach of question the words “in the 
course of the employment,” the words “arising 
out of” were added, so that the proof of the one 
without the other will not bring a case within the 
act. The term “arising out of” in the act points 
to the origin or cause of the injury. It presup¬ 
poses a causal connection between the employ¬ 
ment and the injury. Larke v. John Hancock Mut. 
L. Ins. Co., 90 Conn. 303, L.R.A. 1916E, 584, 97 
Atl. 320, 12 X.C.C.A. 308. The words “out of” 
involve the idea that the accident is in some sense 
due to the emplovment. Griffith v. Cole Bros., 185 
Iowa, 415, L.R.A. 1918F, 923, 165 X. W. 577, 15 
X.C.C.A. 674/ 

‘In treating this question the supreme court of 
Texas said, in the case of Lumberman’s Recipro¬ 
cal Asso. v. Beltnken. 112 Tex. 103, 110, 28 A.L.R. 
1402, 1405, 246 S.W. 72, 73: “An injury has to do 
with, and arises out of, the work or business of 
the employer, when it results from a risk or haz¬ 
ard which is necessarily or ordinarily, or reason¬ 
ably inherent in or incident to, the conduct of 
sucli work or business. As tersely put by the 
supreme court of Iowa: ‘What the law intends is 
to protect the employee against the risk or hazard 
taken in order to perform the master’s task.’ 
Pace v. Appanoose County. 1S4 Iowa, 498, 168 
X. W. 918,17 X.C.C.A. 6S2.” 

‘In Cox v. Kansas City Ref. Co.. 10S Kan. 320, 
323, 19 A.L.R. 90, 93, 195 Pac. 865, the supreme 
court of Kansas said: “The causative danger 
must be peculiar to the work and not common to 
the neighborhood. It must be incidental to the 
character of the business and not independent of 
the relation of master and servant. It need not 
have been foreseen or expected, but after the event 
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it must appear to have had its origin in a risk 
connected with the employment, and to have 
flowed from that source as a rational conse¬ 
quence. ’’ 

‘In Coronado Beach Co. v. Pillsbury, 172 Cal. 
682, L.R.A. 1916 F, 1164, 15S Pac. 212, 12 N.C.C.A. 
789, the court spoke as follows: “The accidents 
arising out of the employment of the person in¬ 
jured are those in which it is possible to trace the 
injury to the nature of the employee’s work or 
to the risks to which the employer’s business ex¬ 
poses the employee. The accident must be one 
resulting from a risk reasonablv incident to the 
employment. ’ ’ 

The conclusion of the court, after its review of the 
authorities, was that the case was not a compensable 
one. The court said: 

“As it would be unreasonable to hold that his 
departure from the usual manner of doing the 
task, or doing it negligently, would defeat a claim 
for compensation by the employee or his depend¬ 
ents, so it would be verv unreasonable to hold an 
employer liable for compensation to an employee 
injured while doing something not only foreign 
to his employment but at. a place where he had 
no right to be.” 

In the instant case if the plaintiff Monahan had been 
injured on the roof of the hotel as a result of stumbling 
over some obstruction, or as a result of stepping in a 
hole while walking along the roof we would have a 
different situation, but, to use the words of the Ari¬ 
zona court, it would be very unreasonable to hold the 
Willard Hotel liable for compensation to Monahan 
who clearly was injured while doing something not 
only foreign to his employment but which resulted 
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solely from his going into a place where he had no 
right to be. 

The Massachusetts courts have consistently applied 
the rule that no compensation can be allowed an em¬ 
ployee who voluntarily incurs an added peril not 
within the contemplation of his contract of employ¬ 
ment. In the case of Withers, 147 N. E. 831; 40 A.L.R. 
1475 (Mass. 1925), the Massachusetts Supreme Judi¬ 
cial Court reversed an order of the Industrial Acci¬ 
dent Board and an affirmance of that order by the 
Superior Court allowing compensation to an employee 
on the ground that the injuries to the employee did not 
arise out of the man’s employment. The employee 
was engaged to install fittings sold by his employer; 
he alighted from a train upon which he was riding 
under the mistaken belief that he had reached the 
place where he was to work that day; shortly after 
alighting he discovered that he had gotten off at the 
wrong station; lie chased the train and attempted to 
board it after the train had begun to move; he slipped 
from the train and was injured and sought compensa¬ 
tion for his injuries. 

The Supreme Court of Massachusetts, in discussing 
the question as to whether the injuries arose out of 
and in the course of Withers’ employment said: 

‘‘In Jacobson’s Case, 248 Mass. 466, 143 X. E. 
317, the employee, a foreman in charge of certain 
work in Rhode Island for his employer (a corpo¬ 
ration having a place of business in Boston), in 
addition to his wages was allowed his transporta¬ 
tion expenses and was permitted to travel any 
way he pleased. It was a part of his duty to re¬ 
turn to the Boston office ‘papers and cash each 
week.’ While making such a trip in a motor 
truck, he left the truck, as it was going up grade, 
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for a purpose of his own, and afterwards caught 
up with it and, in attempting to board it while 
it was moving, fell under the front wheel, receiv¬ 
ing injuries from which he died. The court said 
that: 

‘In attempting to board the moving truck, the 
employee voluntarily incurred an additional risk 
neither contemplated by his contract of employ¬ 
ment nor incidental thereto. His injuries, there¬ 
fore, did not arise out of his employment. ’ 

This statement is equally applicable to the facts 
in the case at bar. The claimant voluntarily in¬ 
curred an added peril not within the contempla¬ 
tion of his contract of service. The fact that the 
train was moving slowdy cannot affect the result. 
See Jacobson’s Case, supra. 

Applying the reasoning of the foregoing case to the 
case at bar it is clear that in attempting to crawl under 
the covering over the ventilator and sit on the screen 
over the airshaft the plaintiff Monahan voluntarily in¬ 
curred an additional risk neither contemplated by his 
contract of employment nor incidental thereto; he 
clearly incurred an added peril not writhin the contem¬ 
plation of his contract of employment with the hotel. 

There is still another line of cases which clearlv 

• 

supports the decision of the Deputy Commissioner. 
It is well settled that injuries sustained by an em¬ 
ployee during a meal period may not be compensable 
as arising out of and in the course of employment 
when the injury was sustained through an independent 

act of the employee, having no connection with his 
work or his meal or when the injury to the employee 

w’as sustained by reason of the employee’s placing him¬ 
self in a more dangerous position than was required 
of him during the meal period. 

See: Vincennes Bridge Company v. Industrial Com- 
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mission, 184 N.E. 603; 351 Ill. 444. In this case com¬ 
pensation was denied where an employee engaged as a 
cement puddler during* his lunch period was injured 
when he climbed upon an engine at a place on the 
premises of the employer where he was not required 
to be. 


Haggard’s Case, 125 N.E. 565; 234 Mass. 330. In 
this case a city employee was hired to do teaming with 
his own horses and cart. During the noon hour of a 
particular day, when lie had been hauling coal from a 
pile near a railroad track, he sat down to eat his 
luncheon on the railroad track leaning against a car 
and was injured when the car was moved by a locomo¬ 
tive. Compensation was denied him on the ground 
that he was not injured in the course of his employ¬ 
ment and on the further ground that he had placed 
himself in a more dangerous position than was re¬ 
quired of him during the meal period. 

Babineau’s Case, 150 N.E. 4; 254 Mass. 214. In this 
case the Court denied compensation to an employee 
who was hired to sweep the third floor of a mill but 
was injured by reason of an explosion in the basement. 
His injuries resulted because he had gone to the base¬ 
ment to eat his lunch. The Court held that there was 
no reason for his going to the basement and denied 
compensation on the ground that the accident was not 

x CP 

suffered in the course of his employment. 

In O’Toole's Case . ITS N.E. 303; 229 Mass. 165, 
compensation was denied the dependents of an em- 
nlovce injured while riding on a steam roller. The 
employee was engaged to spread cracked stone. Dur¬ 


ing a temporary cessation of work he went up on the 
steam roller to get out of the rain and to converse on 
personal matters with the engineer. The Court held 
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that the injuries sustained by the employee while rid¬ 
ing on the steam roller were not compensable. 

There are hundreds of other cases in the books that 
might be cited to the Court in support of the foregoing 
points, but we feel that we have amply shown the 
Court that under the record in this case the Deputy 
Commissioner’s rejection of the claim for compensa¬ 
tion should be sustained by this Court. 

Appellant’s contention seems to be that the Com¬ 
pensation Law is a humane statute and its primary 
purpose is to provide for an injured employee and not 
permit the injured person to become a public charge. 
He argues that the Compensation Act does not charge 
the injured employee with culpability although his ac¬ 
tion may not have been prudent and indeed he may 
have precipitated the injury upon himself. 

We respectfully submit that that is not the law. The 
correct rule with respect to compensation cases in 
which the employee has been injured as a result of his 
own negligence, is stated in 71 C.J. at page 657. The 
rule is that 


“A peril which arises from the negligent or reck¬ 
less manner in which an employee does the work 
which he is employed to do may, in many cases, be 
held to be a risk incidental to the employment; 
and the same is true where he performs an au¬ 
thorized act in a forbidden manner, a distinction 
being taken in this regard from cases in which the 
act is altogether outside of, and unconnected with, 
the employment. An accident cannot be said to 
arise out of the employment where it is due to a 
new and added peril to which the employee by 
his own conduct has needlessly exposed himself, 
unless there has been an acquiescence by the em¬ 
ployer ’ ’. 
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It is apparent from a study of the record in this 
case that the injury sustained by the appellant re¬ 
sulted from a new and added peril to which he, by his 
own conduct, needlessly exposed himself, and there is 
absolutely no evidence from which it could possibly be 
inferred that the employer acquiesced in his crawling 
under the covering over the ventilator shaft. 

The cases cited by appellant in support of his con¬ 
tention are not in point. In the case of Scott v. Hoage, 
G3 App. D.C. 391, this Court announced the general 
rule that contributory negligence is no defense to a 
claim for compensation under the Federal or District 
of Columbia Compensation Act, but it was not at¬ 
tempting to apply that rule to a case such as the one 
at bar. The facts in that case are not analogous. 
There the deceased employee, while on duty, appar¬ 
ently committed an error of judgment either in his 
attempt to extinguish or to avoid a fire which was rag¬ 
ing in the building in which he was employed. There 
was nothing deliberate about the employee’s action. 
There was no voluntary assumption of an added haz¬ 
ard not connected with his employment. 

In Von Kites Case, 223 Mass. 56,1916D L.R.A. 641, 
the Supreme Court of Massachusetts upheld an Award 
of compensation in a case where the Industrial Acci¬ 
dent Board found that the death of a workman whose 
body was discovered on the ground after he was known 
to have gone up on the roof of a building, under cir¬ 
cumstances indicating that he had fallen therefrom, 
arose out of and occurred in the course of his employ¬ 
ment even though he went unnecessarily near the edge 
of the roof. In that case, the evidence established 
that it was the custom of the employees, known to the 
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employer, to go upon the roof for the purpose of ob¬ 
taining fresh air, and that it was an incident of the 
employment of the deceased to go upon the roof. 

Assume that the appellant had gone to the roof of 
the Willard Hotel at night; that the roof was dark and 
unlighted, and he had accidentally walked too close to 
the edge of the building and fallen, we might have a 
case where compensation could properly be awarded, 
but that is not this case. As we have indicated above, 
the claimant deliberately went out of his way to place 
himself in a position of danger. If the claimant in 
this case had gone to the roof of the Hotel for the 
alleged purpose of getting air and found a bicycle up 
there and attempted to ride that bicycle around the 
outer edge of the roof and had fallen, we submit that 
it is clear he would not have been entitled to compen¬ 
sation. We do not see anv distinction between the 
hypothetical case cited above and the instant case. 

One is as exaggerated as the other. 

All of the other cases cited by the appellant in his 
brief are distinguishable on the facts. 

Conclusion 

It is respectfully submitted that there is ample evi¬ 
dence in this ease to support all of the Findings of 
Fact made by the Deputy Commissioner except the 
finding that the appellant sustained an injury that oc¬ 
curred during the course of his employment. The ap¬ 
pellant cannot complain of that erroneous finding. It 
has no bearing upon the contentions he makes here. 
It is apparent from a study of the record in this case 
that the appellant deliberately put himself in a dan- 
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gerous position and had deviated from the course of 
his employment by so doing; that he was performing 
no act in the interest of his employer’s business; that 
he was doing something entirely unnecessary, unex- 
pected, and unrelated to the occupation in which he was 
engaged, and that he went out of his way, for personal 
reasons, to place himself unreasonably in a dangerous 
position. 

All of the legal conclusions drawn by the Deputy 
Commissioner upon which the rejection of the claim 
for compensation were based are amply supported by 
authorities and, therefore, the action of the lower 
Court in dismissing the Bill of Complaint should be 
affirmed. 

Arthur J. Phelan, 
Attorney for Appellee y 

The Willard, Inc. 









